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“Foreward!”

Perhaps defending Virginia homeowners against foreclosures is not as hopeless as Don Quixote tilting at windmills, but it is equally quixotic and, at least to the defended and the defenders, it is equally righteous.  “Just then they came in sight of thirty or forty windmills that rise from that plain. And no sooner did Don Quixote see them that he said to his squire, ‘Fortune is guiding our affairs better than we ourselves could have wished. Do you see over yonder, friend Sancho, thirty or forty hulking giants? I intend to do battle with them and slay them. With their spoils we shall begin to be rich for this is a righteous war and the removal of so foul a brood from off the face of the earth is a service God will bless.’ …‘Take care, sir,’ cried Sancho. ‘Those over there are not giants but windmills. Those things that seem to be their arms are sails which, when they are whirled around by the wind, turn the millstone.’"Miguel de Cervantes, Don Quixote, 1607, Part 1, Chapter VIII (Of the valourous Don Quixote's success in the dreadful and never before imagined Adventure of the Windmills, with other events worthy of happy record).  In part because Virginia is a non-judicial foreclosure state and in part because the Commonwealth’s caselaw and statutes have such a pro-creditor bias,  The Co-Editor of this newsletter, Stephen C. Gregory, has commented in fn. 3, “Foreclosures – Part I,” The Fee Simple, Vol. XXIX, No.2, p. 40: “Except, of course, here in the Fourth Circuit, one of the most pro-business, anti-consumer jurisdictions in the federal system.”  there appears on the surface to be no defense as there is no civil action required of the creditor to obtain a judicial imprimatur to foreclose.  Nevertheless, Virginia precedent and foreclosure statutes, as well as commonly used deed of trust forms, suggest that borrowers have property and due process rights that should be defended in the foreclosure process.  

In this article, we hope to present to real estate lawyers – those primarily doing residential settlements and transactional work, and not litigation – some avenues to pursue in representation of clients facing foreclosure.  Primarily, we intend to emphasize that modern foreclosure practice favors creditor’s rights’ legal theories and not those of real property.  The basic, and dividing, point was stated by title attorney Ron Wiley of Charlottesville (formerly with Southern Title and a former Chairman of this Section) when speaking on foreclosures at the 2011 Virginia continuing legal education seminar, Annual Real Estate Update: “As title attorneys know, foreclosure of the lien of the deed of trust is by the party secured by the deed of trust.”  Creditor’s rights’ counsel have pushed the courts to adopt a more commercially friendly position that a foreclosure may be pursued by the mere physical holder of the negotiable promissory note, without producing evidence that it is the party secured by the deed of trust.

This article will discuss the confusion surrounding "foreclosure defense" in the Commonwealth of Virginia.  It will initially discuss foreclosure law in Virginia and whether homeowners have the right to challenge foreclosures in our non-judicial forum.  This will lead to a discussion regarding the entity with the authority to foreclose, how that determination is made, and therein discuss how the Uniform Commercial Code relates to a Virginia foreclosure.  Finally, the article will address the place of Mortgage Electronic Registration Systems, Inc. in the foreclosure process, and close with a review of the post-foreclosure unlawful detainer process.  We hope these issues inform you as to the recent events and caselaw that have impacted foreclosure law in Virginia and assist you in serving your clients’ needs. With that said, On with the Tournament at a gallop! Foreward!

I.	The Moral/Legal Mêlée  During the Middle Ages, tournaments often contained a mêlée consisting of knights fighting one another on foot or while mounted, either divided into two sides or fighting as a free-for-all.  The object was to capture opposing knights so that they could be ransomed. This could be a very profitable business. http://en.wikipedia.org/wiki/Melee. When a melee ensues, groups become locked together in combat with no regard to group tactics or fighting as an organized unit as each participant fights as an individual. In the mortgage foreclosure battle, this disorderly combat has worked to the disservice of homeowners, who have no opportunity for a unified voice. 

The object for the skilled Lenders has been to capture Homeowners in default.  Lenders essentially hold the borrowers’ homes ransom, accelerating the entire debt.  When Homeowners are unable to satisfy the debt in full and attempt to challenge Lenders’ morals and rights in court, they are tainted by their “default” status. Challenges by homeowners have been often met with a statement along the lines of "If you do not pay your mortgage, you lose your house.That is how it works."  In truth, that is not what the contract says.

Following the September 2008 failure of Lehman Brothers and the taxpayer bailout to banking and non-banking entities, it was the financial institutions along with the Treasury Department that repeatedly relied upon the "sanctity of the contract" mantra when opposing limits on compensation of executives of banks bailed out by taxpayers  "We are a country of law. There are contracts. The government cannot just abrogate contracts." http://abcnews.go.com/blogs/politics/2009/03/summers-on-aig/ and 100% payouts by American Insurance Group to various firms on credit default swaps and other exotic instruments.  "Payments to AIG's counterparties are justified with an appeal to the sanctity of contract." http://www.slate.com/id/2213942/  It is not surprising, however, that the "sanctity of the contract" is ignored by the financial institutions when it benefits the homeowner. Reread the very clear provision of the FNMA-FHLMC uniform Note at ¶11: "The Deed of Trust ... protects the Note Holder from losses which might result if I do not keep the promises which I make in this Note."  This provision makes clear that a borrower did not agree to "give up" the house if he/she defaulted; rather, the borrower put up the home as collateral to cover any "losses" suffered by Lender.  This affirms the fact that one must be the party secured by the Deed of Trust to enforce its terms, as only a bona fide purchaser of the note would have losses.

	Homeowners in default have been pilloried by their lenders and/or servicers.  Atty. Gen.  Biden of Delaware, interview on October 9, 2011 (http://stopforeclosurefraud.com/2011/10/11/video-ag-beau-biden-totally-gets-it-one-of-the-greatest-fraud-in-the-courts-of-american-history/?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+ForeclosureFraudByDinsfla+%28FORECLOSURE+FRAUD+%7C+by+DinSFLA%29)  Most homeowners are not deadbeats.  Many suffer common tragedies of divorce, illness, natural catastrophe, or unemployment.  Many were encouraged, if not enticed in the early to mid-2000s to buy or refinance homes with inflated appraisals and the promise that, “because the real estate market will never decline” they could refinance in six months.  Instead, the real estate bubble burst, home values collapsed, and one in every four American homeowners owes more on the mortgage than the home is worth.  Graves, Lucia, Learning To Walk: Fear, Shame And Your Underwater Mortgage, Huffington Post, http://www.huffingtonpost.com/2011/02/03/learning-to-walk-underwater-mortgages_n_818315.html  Since many of the mortgages written at the same time were subprime loans with unique features to garner easy approvals (e.g., initial payment terms that were interest only, below-market teaser rates, negative amortization, etc.), but without concern for ability-to-pay when installments adjusted one to five years out, a perfect storm occurred: Payments reset at stunningly higher amounts, property values declined thereby sharply eliminating refinancing options and triggered additional monthly mortgage costs (e.g. mortgage insurance based on declining loan to value ratios could not be eliminated), and wages were squeezed.  Debtors who had never defaulted, or ever expected to default, began to struggle with their payments.  Most homeowners, however, stayed current on their mortgages by dipping into retirement accounts, college funds, and other household savings to do so.  Defaulting homeowners did this “as a result of two emotional forces: 1) the desire to avoid the shame or guilt associated with foreclosure; and 2) fear over the perceived consequences of foreclosure.”  White, Brent T., Underwater and Not Walking Away: Shame, Fear and the Social Management of the Housing Crisis, Arizona Legal Studies, Discussion Paper No. 09-35, November 2009, p.2. [Also available at Wake Forest Law Review, Vol. 45, p. 971, 2010.]  Retrieved from http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1494467 Thus, many homeowners ‘did the right thing’ even though their economic self-interest would dictate another path.  We do not suggest that non-payment of the mortgage is legally excused conduct as a result of micro or macro events.  We do join in Professor White’s conclusion that the economic, emotional, and moral burdens of the financial crisis have fallen disproportionately on the homeowners/taxpayers. 

	Lenders emphasized the negative impact of default by equating a bad credit score with immorality.  Borrowers who defaulted were ‘bad people.’  Effectively, many borrowers were ‘shamed’ into staying current, which economically benefited the lenders.  Modifications of loans were not offered even when doing so would benefit homeowners economically and would benefit the overall economy and society.  As summarized by Professor Brent T. White:

These emotional constraints are actively cultivated by the government, the financial industry, and other social control agencies in order to induce individual homeowners to act in ways that are against their own self interest, but which are – wrongly this article contends – argued to be socially beneficial.  Unlike lenders who seek to maximize profits irrespective of concerns of morality or social responsibility, individual homeowners are encouraged to behave in accordance with social and moral norms requiring that individuals keep promises and honor financial obligations. … Lenders, on the other hand, have generally resisted calls to modify underwater mortgages despite the fact that it would be both socially beneficial and morally responsible for them to do so.  This norm asymmetry has lead to distributional inequalities in which individual homeowners shoulder a disproportionate burden from the housing collapse.  White, supra, id.

	Indeed, lenders’ indifference to ‘doing the right thing’ in post-default situations has led to the failure of various government initiatives sponsored by FNMA and FHLMC.  Consider the lack of success of HAMP (http://www.huffingtonpost.com/2011/09/01/hamp-mortgage-modifications_n_945290.html), HAFA, FNMA-FHLMC greater than 80% LTV refinance program, and The Emergency Homeowners' Loan Program (http://www.usatoday.com/money/economy/housing/story/2011-10-06/foreclosure-aid-program/50680758/1).  Virginia’s non-judicial "foreclosure process" does nothing to correct that imbalance.  Its “foreclosure law,” on the other hand, provides homeowners an opportunity to level the playing field.




II.	The Judicial/Non-judicial Pas d’armes A form of tournament where combatants met to test their prowess against one another.

In the Age of the Mortgage Foreclosure Crisis, we have the Lenders to our right, and the Homeowners occupying the left. Unlike Connecticut,  Connecticut General Statute, Chapter 846 – Mortgages, Sections 49-31e et.seq. Maryland,  "Maryland bill provides foreclosure mediation for homeowners" (Washington Post April 15, 2010, by Ovetta Wiggins -- http://www.washingtonpost.com/wp-dyn/content/article/2010/04/14/AR2010041404602.html). and other states where loan mediation hearings are required prior to foreclosure, Virginia does not host à plaisance where the homeowner and bank combatants can meet to exchange pleasantries and test their skills against one another.  Defaulting homeowners and their advocates were not surprised when financial institutions raised a number of objections to actions challenging the validity of a foreclosure, but the nature thereof was surprising.  The most frequent objection leveled like a lance at homeowners is that the Commonwealth is a non-judicial forum. As such, the foreclosing entities allege that the claims brought by homeowners are in violation of the General Assembly's intent, whereby the actions challenging a foreclosure effectively "turn Virginia into a judicial foreclosure state.”  See Virginia lawyers Weekly, February 15, 2010, Volume 24, Number 37 "Fighting Foreclosures," by Peter Veith. Despite those arguments, lenders have not completely succeeded in efforts to unhorse homeowners with challenges to foreclosures.

	A.  A Historical Invocation  The ceremony used to start a tournament.

	While the current mortgage crisis may seem wholly new and unprecedented, the process for Homeowner’s response (or lack of a process) to an alleged mortgage default has long existed in Virginia.  Indeed, strong arguments can be made that the process is antiquated and unfair, and that the law has not kept pace or is not in tune with the modern, highly sophisticated financial products that were sold to Virginia mortgage borrowers; financial products whose features were projected to cause a default.  See "Sheila Bair's Bank Shot," NY Times, July 9, 2011, Joe Nocera; "The lenders didn’t care because they sold the loans to Wall Street, which bundled them into mortgage-backed bonds and resold them to investors." http://www.nytimes.com/2011/07/10/magazine/sheila-bairs-exit-interview.html?pagewanted=all  On the other hand, Virginia Foreclosure Law is uniquely set up to protect against abuses that are all too commonplace in the industry.  "Fraudulent Mortgage Documents fill County Files," Associated Press, September 11, 2011 http://www.pittsburghlive.com/x/pittsburghtrib/business/s_756088.html#ixzz1Xgy45TOY

Virginia is a deed of trust state.  The use of the deed of trust allows the enforcement process to be non-judicial, as the trustee, in effect, becomes an arbiter of sorts regarding the differences between the parties to the contract.  The trustee is an agent coupled with an interest, holding the legal title to real property and bearing the power of sale.  Although in this modern day the concept is confused (and may be irrelevant), Virginia remains a title theory state.  Smith v. Credico Industrial Loan Company, 234 Va. 514, 362 S.E.2d 735, 738 (1987).(“As to the purchaser at the trustee’s foreclosure sale, there is no question.  He receives all the title, for better or worse, that the mortgagor enjoyed, and consequently he can recover in ejectment against the mortgagor and those claiming through him by descent or purchase. … (I)t seems clear that legal title remains in the mortgagor under the deed of trust, and passes from him only when the trustee sells upon default.”Whiting, J., dissenting.)  Despite the move from a mortgage or indenture to the deed of trust which took hold in the nineteenth century in Virginia, the underlying concept still remains that the deed of trust lien exists to protect the party advancing funds to a debtor-owner of property (or a guarantor-owner of property) by collateralizing the promise to repay with the property.

Historically, the mortgage (and, later, the deed of trust) developed in law (and, later, in equity) to secure the party deferring receipt of purchase money with an interest in the land.  The earliest gages were often leases for years, with the purchaser/tenant in possession being under threat of defeasance or reversion of the land.  Possession often remained in the seller, however, as that was the only certain way to protect the seller’s interest in the land until full payment.  It was late in the sixteenth century (i.e., only a few years before the settlement at Jamestown) that the equity of redemption and possession by the mortgagor were established principles of real estate finance.  Also, “(c)onveyancers themselves made the valuable addition (which the legislature subsequently developed) of the power of sale which has made the modern mortgage so effective an instrument, originally prompted, it seems, by a desire to avoid the slow and costly foreclosure proceedings in Chancery.”  Plucknett, Theodore F. T., A Concise History of the Common Law, Fifth Edition, 1956, Little, Brown and Company, Boston, p.608.  See generally, Plucknett, pp. 603-609, on mortgages.   By the end of the Seventeenth Century, the concepts of clogging the equity of redemption and successive mortgagees were being litigated.  Plucknett, supra, p. 690.

The Common Law of England was continued in Virginia, except as superseded by statute or caselaw.  Va. Code § 1-200, which had its original adoption during the Revolutionary War.  The General Assembly has continued to enact legislation which supports the premise that the mortgage or deed of trust exists to protect the party secured thereby.  Va. Code § 55-59 states the obvious: Any “beneficiary” of the deed of trust may request the trustee to invoke the power of sale (sub-section 7), and “the party secured by the deed of trust” may appoint a substitute trustee (sub-section 9).  Although “beneficiary” is not otherwise defined, it has to mean the party secured by the deed of trust, because the deed of trust only has three parties: Trustee, Mortgagor/Grantor, and Beneficiary of the trust.  Until standard deed of trust forms from FNMA and FHLMC began naming Mortgage Electronic Registration Systems, Inc. as “Beneficiary,” the lender or purchase money seller was always beneficiary of the trust, and thereby the party secured by the deed of trust.

	Much of the current debate about § 55-59(9) is over the meaning of “or the holders of greater than fifty percent of the monetary obligations secured thereby.”  The courts have come to read this to mean the sole holder of the single mortgage note endorsed in blank, without any showing that the holder is the party secured by the deed of trust.  (There is more discussion on this issue below.)  Legislative history, when viewed alongside caselaw, suggests this is an incorrect interpretation.  Va. Code § 55-59, together with Va. Code §§ 55-59.1, 55-59.2, 55-59.3, and 55-59.4, were part of a major restatement of Virginia’s foreclosure statutes in 1979.  Even though this was after adoption of the UCC in Virginia, there is nothing that suggests that the General Assembly intended to incorporate UCC terminology such as Article 3 “holder” into the foreclosure law.  Part of § 55-59 finds root in the 1919 Virginia Code § 4167, including sub-section nine (9).  Va. Code § 55-60, which has the same root section in the 1919 Code, was not amended in 1979.  Note the language in its sub-section 9: 

“The words ‘substitution of trustee permitted,’ or words of like purport, shall be construed as if the deed set forth:‘Grantor grants unto the beneficiary or beneficiaries or to a majority in amount of the holders of the obligations secured hereunder and to their assigns the right and power, under the provisions of § 55-59, to appoint a substitute trustee or trustees.’" 

This section makes clear that the beneficiary/party secured by the deed of trust, or, if there be more than one beneficiary/party secured by the deed of trust, then all of them acting together or a majority of them, may appoint the substitute trustee.  Concerning Va. Code § 55-59(9), the General Assembly omitted the “parties secured by the deed of trust” language most likely because it believed not only that such an assumption was obvious, but statutory and caselaw history supported the assumption.  The 1919 Va. Code provision (§ 4167) was written in an era when one deed of trust often secured more than one note, such as a succession of notes payable at yearly installments.  As different notes could have different lenders and/or be assigned to different parties, there would be more than one party secured by the deed of trust.  Since each secured party was pari passu as to the others, a majority of the interests represented by the secured parties as holders of proof of their interests could act.  See Williams v. Gifford, 139 Va. 779, 124 S.E. 403 (1924), which involves at least three notes secured by one deed of trust.  The case is often cited to support the principle that the deed of trust follows the assignment of the note (a principle with which we do not disagree).  It is not cited for its further principle that a non-bona fide assignee has no power in equity to enforce the note or, consequently, the deed of trust.

B. Foreclosure Tilts  A tilt was a barrier introduced in the 14th century to prevent jousting collisions; lists were barriers defining the field of combat.

Foreclosure challenges have continued because “Virginia provides comprehensive avenues of attack for debtors seeking to set aside foreclosure sales: the deeds of trust themselves; an entire article of the Virginia Code, Va.Code Ann. Secs.55-58 to 55-66.6; and the common law.”  Estate Const. Co. v. Miller & Smith Holding Co., Inc., 14 F. 3d 213, fn 10 (4th Cir. 1994). Every state, whether judicial or non-judicial, has enacted "foreclosure law” to prevent collisions during foreclosure tournaments.  For instance, in Michigan the owner of the debt or the servicer may foreclose.  See MCL 600.3204(1)(d);  Residential Funding Co, LLC v. Saurman, Record No. 290248 and Bank of New York Trust Company v. Messner, Record No. 291443 (consolidated, State of Michigan Court of Appeals, April 21, 2011)(no authority for MERS to foreclose as it is neither owner nor servicer).  In Massachusetts there must be an assignment in recordable form or an entitlement to said assignment when the foreclosure process begins.  US Bank, N.A., v. Ibanez, 2011 WL 38071 (Mass.Sup.Ct., March 2011)(foreclosing entity had no evidence it was entitled to an assignment when foreclosure proceedings began); Massachusetts, like Virginia, is a Deed of Trust state; "an entitlement to said assignment when the foreclosure process begins"is another way of saying the party secured by the Deed of Trust.  In Maryland, among other requirements, an affidavit of debt ownership must be filed.  MD Rule 14-207  In North Carolina only the "holder" of the note may foreclose.  N.C. Gen. Stat. § 45-21.16(c)(2)

	Foreclosure is primarily the province of real property law, and, as necessary, the UCC  Va. Code §8.3A (hereinafter “Article 3”); Va. Code §8.9A (hereinafter “Article 9“). may assist in legal determinations central to the administration and enforcement of the foreclosure process.  Va. Code §8.9A-201 (c) Other applicable law controls. In case of conflict between this title and a rule of law, statute, or regulation described in subsection (b), the rule of law, statute, or regulation controls. Virginia's "foreclosure law" is determined by the terms of the Deed of Trust, a contract.  Va. Code §55-59: the Deed of Trust is a contract and its terms control unless otherwise provided for therein; Accord Va. Code §8.9A-201(a) General effectiveness.Except as otherwise provided in the Uniform Commercial Code, a security agreement is effective according to its terms between the parties, against purchasers of the collateral, and against creditors.  "The guiding light . . . is the intention of the parties as expressed by them in the words they have used, and courts are bound to say that the parties intended what the written instrument plainly declares."  Wilson v. Holyfield, 227 Va. 184, 187, 313 S.E.2d 396, 398 (1984). Where those terms are clear and unambiguous, they are to be construed according to their plain meaning, and without adding any terms that were not included by the parties.  Id.


III.	Defenses to Foreclosure - Tree of Shields  The place where several colored shields were hung for a pas d’armes.  Challenging knights could choose the combat they required by hitting the shield. 

The parties to the contract defined the barriers of their battlefield within the deed of trust.  All references to terms within the "Deed of Trust" and "Note" / "Promissory Note" refer to the Fannie/Freddie uniform note and deed of trust executed for the vast majority of mortgage loans for the past ten (10) years or more. Specifically, a Lender is required to present infinite colored shields from which the challenging homeowner is allowed to choose for combat.   When notice of the right to cure is sent to a homeowner, "the notice [from the Lender] shall inform the Borrower of the right to bring a court action to assert the non-existence of a default or any other defense to invoking the power of sale."  DoT at ¶22. (emphasis added). In most cases recently seen in Northern Virginia, Homeowners have begun to assert their right to bring a court action based not on the non-existence of default but on other defenses to invoking the power of sale.  Just as a foreclosure pursuant to a Deed of Trust is an equitable remedy, challenging a foreclosure begins with an equitable claim; for example, to remove cloud on title pursuant to Va. Code §55-153.  As opposed to a full quiet title claim to remove all encumbrances from the property.  We do not mean to suggest this is the only way to challenge an unlawful foreclosure. See FN27. The homeowner is seeking to remove unauthorized documents from the land records as violating the terms of the Deed of Trust. If successful, legal title reverts back to the foreclosed homeowner.  Caveat emptor applies to purchaser at a foreclosure sale. Smith v. Woodward, 122 Va. 356, 94 S.E. 916 (Va., 1918); Federal Land Bank v. Parks, 170 Va. 240, 196 S.E. 627 (1938); Feldman v. Rucker, 201 Va. 11, 109 S.E.2d 379 (Va., 1959).


A.	The ‘Party Secured by the Deed of Trust’ À la toille  A jousting event À la toille was held on either side of a barrier. Prior to the 15th century, jousting events were conducted in the open rather than on either side of a barrier, which made the event much more dangerous.

	The parties explicitly state  DoT¶22 that the “Lender”  Citations to language in the Deed of Trust referencing "Lender" have led to significant confusion (See Horvath v. Bank of N.Y., No. 10-1528, pg. 12 (4th Cir. 2011)(compare to discussion on p. 13).  Herein it should be well understood that "Lender" means the originator of the loan, or purchaser of the secured debt obligation.may invoke the power of sale.” (See DoT at ¶16(c) “may” is defined as “giv[ing] sole discretion without any obligation to take any action"). The limitation being clear and definite,  Eliminating any doubt regarding the parties’ intent is the interpretative canon that “expressing one item of a commonly associated group or series excludes another left unmentioned.”  United States v. Vonn, 535 U.S. 55, 65 (2002). See DoT at ¶7(“Lender or agent”); DoT at ¶22, second paragraph (“Lender or trustee”); DoT at ¶22, last sentence of 2nd paragraph (“Lender or designee”); Compare ¶22 “Lender may invoke the power of sale;" ¶24 “Lender may .. appoint a substitute trustee.”  it is an age-old axiom that it is to be applied according to its ordinary meaning.  Smith v. Smith, 3 Va. App. 510, 513, 351 S.E.2d 593, 595 (1986)).  Furthermore, 

[i]t is [] true that where the deed of trust authorizes the trustee to sell the property upon the request of the beneficiary or creditor therein secured, such request is a condition precedent of the trustee's right to sell, and in the absence of such request the sale may be set aside in a court of equity.

Wills v. Chesapeake Western Ry., 178 Va. 314 (Va, 1941).  Thus, a defense is clearly present when an entity without sole discretion invokes the power of sale. 

	But, who is the Lender or how does an entity acquire Lender status?  In the deed of trust Lender is the “secured party.” The contract indicates that, other than the original lender, the Lender is the entity that has purchased the Note  The note may be sold multiple times. DoT at ¶22; Note ¶1 as the “Lender” would be the same entity entitled to recovery from “Mortgage Insurance”.  DoT at ¶(N) Mortgage Insurance means insurance protecting Lender against the nonpayment of, or default on, the Loan;” DoT at ¶10 “Mortgage insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may incur if Borrower does not repay the Loan as agreed.”(emphasis added).  A purchase of the Note is, therefore, a prerequisite to obtaining Lender status, and thus creates a barrier between the Property and the party attempting to foreclose.  Accord Va. Code §8.9A-102(a)(72)(D)("Secured Party" means a person to which ... promissory notes have been sold). Upon sale and transfer  Noteholder is one who takes by transfer and is entitled to payment. Note at ¶1.  of rights  Accord Va. Code §8.9A-203(b)(would govern transfer of a note sold by its payee, and would further determine whether the purchaser obtains a property right in the secured obligation pursuant to a mandatory prerequisite - notably that value was given - that creates a security interest).  in the note, the purchaser becomes entitled to payment and is further “entitled to enforce” the deed of trust  See Williams v. Gifford, 139 Va. 779 (1924)( "whenever the debt is assigned, the Deed of Trust is assigned or transferred with it."  Williams further said ". . .the rule of law invoked [that the Deed of Trust follows the Note] relates only to bona fide purchasers of the notes"); Accord Va. Code §8.9A-203(g)(attachment of a security interest in a right to payment or performance secured by a security interest or other lien on personal or real property is also attachment of a security interest in the security interest, mortgage, or other lien).  if necessary to protect itself from losses.  Note ¶11 

	“The answer to the position that the debts were purchased is two-fold.”  Stimpson v. Bishop,82 Va. 190, 195, 1886 WL 2987 (1886). First, the allegation that the debt was purchased must be stated in the original or amended bills.  Second, there must be proof in the record to support that allegation.  Id. The burden is on that entity to produce an "instrument of assignment," i.e. evidence of an assignment of the right to enforce the Deed of Trust.

	When supporting proof is in the form of an original note with a specific endorsement, or there’s a recorded instrument of assignment evidencing a clear chain of title,  The assignment must be of the Note and Deed of Trust, as assigning the latter without the former is a nullity.  Carpenter v. Longan, 16 Wall. 271, 21 L.Ed.313, 83 U.S. 271 (1872); Williams v. Gifford, supra. the determination of whether the debt was purchased is an easy task.  Clerk certified court records (e.g. land records) are entitled to a rebuttable presumption of truth.  Va. Code §8.01-389(C). Since the Stimpson decision was rendered in 1886, the production of proof has become more complicated by transactions in the secondary market.  Public information regarding the parties and specific securities involved in those transactions is often limited or non-existent.  

B.	The Holder Coup de Grace  The death-blow a knight gave to his mortally wounded opponent

In most instances when the Homeowner has already been mortally wounded by the financial tactics of his opponent, the final death-blow has often been a blank endorsed note, coupled with the argument that the recording of assignments is not required.  In fact, while the law in Virginia is that mortgage assignments need not be recorded, the statute suggests an "instrument of assignment," in fact, exists.  Va. Code §55-66.01 - Whenever a debt or other obligation secured by a deed of trust, mortgage or vendor's lien on real estate has been assigned, the assignor or the assignee, at its option, may cause the instrument of assignment to be recorded in the clerk's office of the circuit court where such deed of trust, mortgage or vendor's lien is recorded provided such instrument is otherwise in recordable form, or may cause a certificate of transfer signed by the assignor to be recorded in such clerk's office, and such instrument of assignment or certificate of transfer, upon recordation, shall operate as a notice of such assignment (emphasis added). More importantly, since Virginia is a race-notice jurisdiction, failure to record an assignment or an interest in real property is done at one's own peril.  Duty v. Duty, 661 S.E.2d 477, 479 (Va., 2008). If we were to assume the entity purporting to be assignee with authority to act under the deed of trust is, indeed, acting in good faith, that entity must still be burdened with the risk of peril which follows from its decision to not record the purported assignment proving its right and entitlement to enforce the Deed of Trust. The burden is on that entity to produce an "instrument of assignment" executed prior to its commencement of foreclosure proceedings.  As foreclosure is an equitable remedy, Virginia foreclosure law is similar to Massachusetts, also a Deed of Trust state.  In the absence of an assignment one must have been entitled to said assignment when initiating the foreclosure process (i.e. is the foreclosing entity the bona fide purchaser)(See FN29)

The Virginia Code makes clear that an endorsement on the Note is evidence of an assignment.  Va. Code §55-66.01; Also see Kelly Health Care, Inc. v. Prudential Insurance Co. of America, Inc., 266 Va. 376, 309 S.E.2d 305 (Va., 1983) citing Restatement (Second) of Contracts §317(1)(1981).  (“[a]n Assignment is a transfer, but a transfer is not necessarily an assignment.  If the transfer is less than absolute, it is not an assignment; the obligee must have intended, at the time of the transfer, to dispossess himself of an identified interest, or some part thereof, and to vest indefeasible title in the transferee;” AccordVa. Code §8.9A-203(b)(1)(a security interest is enforceable against the debtor ... only if value has been given);  Va. Code §8.9A-102(a)(28)("Debtor" means: (A) a person having an interest, other than a security interest or other lien, in the collateral, whether or not the person is an obligor)(i.e., the homeowner).    That position is consistent with the Commonwealth of Virginia's longstanding preference that evidence of transfers of interest in land be in writing. Opinions rendered by the Supreme Court of Virginia have caused Homeowners to assert that the Code could not logically include instances where the only muniment of title is a "blank endorsement," as that would create a great potential for fraud.  Thomas v. Ribble, 24 S.E. 241, 242 (Va., 1896)("where the instrument rises to the dignity and importance of a muniment of title every principle of public policy demands that the proof of its former existence its loss and its contents should be strong and conclusive before the courts will establish a title by parol testimony to property which the law requires shall pass only by deed or will. That courts of equity have jurisdiction to set up lost deeds or wills and to establish titles under them can certainly not be denied but it is a dangerous jurisdiction and so pregnant with opportunities of fraud and injustice that it will not be lightly exercised, nor except upon the clearest and most stringent proof . . . It is the policy of the law, adopted with a view to prevent frauds, that title to lands shall pass only by written instruments; and the difference is more in name than in fact between giving effect to a parol conveyance of lands and establishing a title to lands under an alleged lost deed, upon parol testimony of its contents and loss, unless the proof be clear and conclusive. Certainly, the opportunities for fraud are just as great in the one case as in the other."); See also Barley v Byrd.95 Va. 316, 28 S. E. 329 (Va., 1897). While an assignment of rights to enforce a Deed of Trust is not a transfer of interest in the land, actions of the purported assignee result in a transfer of said interest--foreclosure of the property.  When the only "muniment of title" (evidence of the right to take said actions) is a blank endorsed note, parol evidence is required to establish the foreclosing entity's right to invoke the power of sale.

	Courts have understandably approached this argument with great skepticism, essentially asking “Fraud against whom? They are holding the original Note."  Homeowners assert the argument is sound on the basis that fraud is committed against the land records, actual owners of the debt (often securitized mortgage pools), and homeowners who are denied an opportunity to deal with the true owner of the debt as its identity is often undisclosed.  Servicers act in their own interest, not those of the homeowner or the owner of the loan.  http://www.huffingtonpost.com/2011/03/07/foreclosure-settlement-protect-homeowners_n_832699.html Furthermore, the foreclosure and challenge thereto, both being actions in equity,  Johnson v. Home State Bank, 501 U.S. 78, 84, 111 S.Ct. 2150, 115 L.Ed.2d 66 (1991)(“Even after the debtor's personal obligations have been extinguished, the mortgage holder still retains a "right to payment" in the form of its right to the proceeds from the sale of the debtor's property. Alternatively, the creditor's surviving right to foreclose on the mortgage can be viewed as a "right to an equitable remedy" for the debtor's default on the underlying obligation.”)(emphasis added). the question should be whether or not the entity is, in fact, the owner of the debt; not whether it has a piece of paper in its possession.  In Stimpson v. Bishop, the Supreme Court of Virginia recognized that the purchase of a secured debt carries with it the security, but “A mortgage secures a debt, and not the note, or bond, or other evidence.”  This is because “[a] court of equity [] looks to substance, not to form, it looks to the debt which is to be paid, not to the hand which may happen to hold it.” Id. (internal citations omitted)(emphasis in original); Williams v. Gifford, 139 Va. 779 (1924) (". . .the rule of law invoked [that the Deed of Trust follows the Note] relates only to bona fide purchasers of the notes"); Also, see (DoT at ¶(G)) [T]he Deed of Trust defines “Loan” as “mean[ing] the debt evidenced by the Note . . .” (emphasis added).   For example, a servicer who executes and records documents stating it is owner and holder of the Note, but, in fact, is an entity merely in possession for servicing purposes  Accord, Pursuant to 15 USC 1641(f)(2): A servicer of a consumer obligation arising from a consumer credit transaction shall not be treated as the owner of the obligation for purposes of this section on the basis of an assignment of the obligation from the creditor or another assignee to the servicer solely for the administrative convenience of the servicer in servicing the obligation.See also FN 62. does not make itself the owner (party secured by the deed of trust) by mere possession of the Note.  Just because such incorrect statements may be made in a recorded document, giving rise to a presumption that the statements are true, does not, in fact, make them true.  Virginia law does not condone the foreclosing entity's desired assumptions  “Artificial presumptions, made by the law itself, are not in general used as rules of evidence for the purpose of ascertaining doubted facts, but are, in effect, mere arbitrary rules of law, which, according to the policy of the law, operate in some instances conclusively, and which in other instances again, where a peremptory and absolute operation would be attended with inconvenience, may be answered and rebutted.” Tunstall’sAdm’r. v. Withers et al, 80 Va. 892, 11 SE 565 (1890) citing 3 Starkie, Ev. marg. P. 1241. See, also, 1 Greenl. Ev.§§ 14, 17, 39. to be irrefutable fact.
	
	Financial institutions heavily rely upon an Opinion recently rendered by the Fourth Circuit. In Horvath v. Bank of N.Y., No. 10-1528 (4th Cir., 2011), the court held that the Note is a negotiable instrument subject to UCC Article 3 and that possession of a blank endorsed Note entitles its holder to enforce the terms of the Deed of Trust.  Opinions from the federal Fourth Circuit are not controlling on state courts and are merely advisory.  SeeMaxey v. Am. Cas. Co, 23 S.E.2d 221, 223 (Va., 1942)(undoubtedly sound is the contention that a Federal court's construction of a statute is not binding upon the Supreme Court of Virginia although it may have a persuasive influence); Anderson v. Commonwealth, Record No. 0528-10-4, March 8, 2011 (federal cases cited by Appellant are not binding upon this Court). Upon analysis and scrutiny, it can be justly argued that the Horvath opinion relies on legal conclusions contrary to Virginia law.  Specifically, the Court in Horvath held that separate laws do not apply to the Note and Deed of Trust, and that the holder of the blank endorsed Note is, as a matter of Virginia law, the party secured by the Deed of Trust.  

	In General Electric Credit Corp. v. Lunsford, 209 Va. 743, 167 S.E.2d 414 (1969) the Virginia Supreme Court held that "Commercial law governs enforcement of notes, real property law and equitable principles govern enforcement of the Deed of Trust."  The fact the Note and Deed of Trust are governed by separate laws is clearly illustrated by actions following bankruptcy, as the Note is extinguished but the equitable remedy of foreclosure survives;  See Johnson v. Home State Bank, supra and the statute of limitations for enforcement of the Note after a default is six (6) years,  VA Code § 8.3A-118(a). but the Deed of Trust can be enforced up to ten years past its maturity date (up to forty (40) years when securing a 30 year note).  VA Code § 8.01-241(A)

	While the Note is a negotiable instrument, UCC Article 9 governs notes (negotiable or not  Va. Code §8.9A-102(a)(47)("Instrument" means a negotiable instrument or any other writing that evidences a right to the payment of a monetary obligation, is not itself a security agreement or lease, and is of a type that in ordinary course of business is transferred by delivery with any necessary endorsement or assignment).) secured by a lien on real property, Va. Code §8.9A-102(a)(47) (55) "Mortgage" means a consensual interest in real property, including fixtures, which secures payment or performance of an obligation. but does so subject to state law.  Va. Code §8.9A-201 (c) (See FN33). The UCC itself makes a clear legal distinction between the UCC Article 3 "holder" of a blank endorsed "negotiable instrument" and the UCC Article 9 "secured party," defined as one who purchased the secured note - gave value.  Va. Code §8.3A-301 (“Person entitled to enforce” an instrument means (i) the holder of the instrument … [A] person may be a person entitled to enforce the instrument even though the person is not the owner of the instrument or is in wrongful possession of the instrument)(thus the phrase, “even a thief can enforce a blank endorsed note”); Va. Code §8.9A-102(a)(72)(D)("Secured Party" means a person to which ... promissory notes have been sold).  Further, UCC Article 9 provides steps that may be taken by the "secured party" to enforce a Deed of Trust non-judicially.  Va. Code §8.9A-607(b)(Non-judicial enforcement of mortgage) provides that "if necessary to enable a secured party to exercise .. the right of to enforce the mortgage nonjudicially," the secured party may record in the land records for the County where the Deed of Trust is recorded the secured party's affidavit stating default has occurred and that the secured party is entitled to enforce the Deed of Trust non-judicially. In the event of a conflict between UCC Articles 3 and 9, the latter governs.  Va. Code §8.3A-102(b) if there is a conflict between this title and .. Title 8.9A, ...Title 8.9A govern[s]. These citations strongly suggest that rights to enforce a secured note are, in fact, not synonymous with person in possession. See FN67 This nuanced but important distinction was overlooked in Horvath. 

	Following Horvath the position of the Fourth Circuit was made very clear.  In Tapia, et al., v. U.S. Bank, N.A., et. al., No. 10-1856 (4th Cir., 2011), there was no evidence of an assignment, possession of the original note, nor an affidavit of lost note.  In Bernardo v. Nat'l City Real Estate Serv. LLC., No. 10-1803(4th Cir., 2011) and Larota-Florez v. Goldman Sachs Mortg.Co., No. 10-1523(4th Cir., 2011), the servicer appointed the substitute trustee claiming to be owner and holder of the note, despite having conceded on the record it was not the owner of the note. All three challenges to the respective foreclosures were dismissed by the EDVA (Tapia and Bernardo on 12(b)(6) motions, Larota-Florez on summary judgment) and affirmed on appeal in unpublished per curiam opinions citing Horvath.  Tapia aside, had the servicer executed documents as agent for the owner, as opposed to misrepresenting its status as owner and holder of the Note, then the recorded documents would be truthful, legal title would pass to substitute trustee, and homeowner would have no objection thereto. See Horvath v. Bank of N.Y., No. 10-1528, p. 13 (4th Cir., 2011)(“if you sell it you no longer have those rights”); Accord Va. Code § 8.9A-318 (No interest retained in right to payment that is sold; rights and title of seller of account or chattel paper with respect to creditors and purchasers. (a) Seller retains no interest. A debtor that has sold an account, chattel paper, payment intangible, or promissory note does not retain a legal or equitable interest in the collateral sold).  

Requiring that one be the owner of the mortgage note/Deed of Trust is not unique to Virginia, as many states foreclosure laws require the same.  As noted above, Maryland requires that the foreclosing entity file an affidavit of debt ownership; the financial entities foreclosing in Maryland are not objecting to that requirement based on possession of a blank endorsed note.  Rather, they comply with it and swear they own the debt, just as they must strictly comply with the terms of a Virginia Deed of Trust and be the owner of the debt.  This is consistent with other areas of the law: the Fair Debt Collections Practices Act (see 15 USC 1692(a)(4) “Creditor” does not include persons who receive an assignment or transfer of a debt in default solely for purpose of facilitating collection of debt for another); the Real Estate Settlement Protection Act,(see 15 USC 1641(f)(2)(servicer will not be treated as owner of obligation on basis of an assignment from creditor or another assignee solely for administrative convenience in servicing the obligation);  the May 2009 amendment to Truth In Lending Act requiring homeowner be notified when mortgage loan is sold. (see Federal Reserve advisory opinion 12 CFR 226, give notice when the loan appears on your “books and records;” as well as  the Note at ¶11 which reads "the Deed of Trust protects the Noteholder from possible losses" in the event of default (one other than the bona fide purchaser would have no losses).  

C.	The Lost Note Atteint  Atteint was a common term used to determine a hit in a joust
Va. Code § 55-59.1 states if the trustee has the original Note, or an affidavit of lost note, it may proceed to sell the property.  Frequently the first written notice a homeowner receives from a foreclosing trustee is a letter announcing that the note is lost, misplaced, destroyed, or otherwise unavailable at this time.  The letter further says that notwithstanding the unavailability of the note, the “lender,” “creditor,” “servicer,” or some other party will request the trustee to begin foreclosure within fourteen days.  The trustee advises the homeowner that, if the homeowner believes the loan is owed to another party other than the party named by the trustee, then the homeowner should seek adequate protection from the Circuit Court pursuant to Va. Code § 55-59.1.  Nearly unanimously, homeowners ignore this letter because it does not announce an imminent foreclosure sale.  That is unfortunate.

	This statutory provision was also first adopted in the 1979 foreclosure procedures restatement.  Along with the next three provisions, the principal intent of the legislature was to clarify rules on publication.  Nevertheless, the ameliatory language in Va. Code § 55-59.1 (making the result of an inadvertent error in the required mailed notifications a voidable, not void, foreclosure) was not present in Va. Code § 55-59.2 (making a failure of published notice result in a void foreclosure).  See Deep v. Rose, 234 Va. 631, 364 S.E.2d 228 (1988) (which contains a thorough history of notice requirements’ statutes in Virginia).    Sub-section B of § 55-59.1 is a notice requirement intended to protect the trustee from liability to homeowner in the event that the trustee is not itself in possession of the note at the foreclosure sale.  At least that was its original intent.  Now putative noteholders use the sub-section to proceed to foreclose when, in fact, the original note has been lost in the complicated sale and resale process of securitization, and cannot ever be produced.  A reasonably acting trustee will not foreclose until it knows where the note is located, and, in fact, exists.  That is the best evidence that the party asking it to foreclose is the party secured by the deed of trust.  On the other hand, “the fact that the instrument is lost or cannot be produced shall not affect the authority of the trustee to sell or the validity of the sale,” if the trustee proceeds.  To proceed without evidence of the note or a lost note affidavit, as the section describes, would imply that the trustee might be liable to the homeowner.

	Various issues have been litigated concerning Va. Code § 55-59.1.B., but none have been resolved by the Virginia Supreme Court.  The Supreme Court did grant an emergency injunction stopping a foreclosure and directing the trial court to consider the application of a UCC provision defining the provisions of an adequate lost note affidavit to the requirements of this section.  Tiemeyer v. Residential Credit Solutions, Inc., Record No. 100733 (Va.S.Ct., 4/19/10).    In later proceedings in the same case, the trial judge determined the remedy of ‘adequate protection’ provided in the section is not the sole remedy available to homeowner.  Tiemeyer v. Residential Credit Solutions, Inc., Case No. CL10002173 (Alexandria Cir. Ct., 10/14/10).  Other issues pending a future resolution include whether or not a servicer that is claiming to be attorney-in-fact for the beneficiary can provide and execute the affidavit of lost note,  Giving testimony for the principal is not an ordinary power of an attorney-in-fact and, if not prohibited by the common law, such power can only be exercised by a specific grant in the written power of attorney. what is ‘adequate protection,  The statute seems to suggest that it is something that the beneficiary can provide – e.g., cash – making an injunction unnecessary, but an injunction seems like the most effective remedy. and is the homeowner entitled to the affidavit as part of the required notice.  As written, the statute only protects the trustee when proceeding to foreclose without the note but with the defined affidavit.  Without evidence to the homeowner, the resultant situation is that it is far easier to foreclose than it is to collect any post-foreclosure deficiency.  This is particularly true in the not uncommon scenarios of a failed bank (whose loan documentation may have passed through an MBS trust and the FDIC) or sale of pooled loans to another MBS trust at a discount, the result of which being that the successor entity never received the original note and is now asserting that it is lost.

	None of these issues are fairly addressed.  The routine nature of those letters is to determine if there is going to be a challenge and, if not, the note does not have to be produced until the Commissioner’s report post-sale (and, for that, a copy, even from the loan closing agent, will probably suffice).


D.	Appointment of Substitute Trustee - Nail Money  The money paid to a tournament herald for nailing on a tree the challenging knight’s shield

When the original trustee to the Deed of Trust is not substituted out, homeowners face a difficult challenge identifying the entity which is "invoking the power of sale."  The request to foreclose was more than likely sent by the servicer.  There is no document appointing a substitute trustee, so the next best place to look is the Fair Debt Collection Practices Act Notice which must identify the current secured creditor in the first communication, or within five (5) days thereafter.  15 USC 1692(g)(A)(2)(Within five days after the initial communication with a consumer in connection with the collection of any debt, a debt collector shall, unless the following information is contained in the initial communication or the consumer has paid the debt, send the consumer a written notice containing the name of the creditor to whom the debt is owed).  This rarely occurs, and when it does it often erroneously identifies the servicer.  Claims for violation of the FDCPA have been similarly unsuccessful in the Eastern District of Virginia based on the servicers possession of the blank endorsed Note. See FN81; FN62.   A Qualified Written Request citing 15 USC 1641(f)(2) might yield a response from the servicer identifying the current secured creditor, but responses often give the same erroneous information as the FDCPA notice, or worse:
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Applying the terms according to their plain meaning, Virginia's "Foreclosure Law" (the terms of the Deed of Trust) is fairly clear: the Lender, or its successor in interest - the party secured by the Deed of Trust - may invoke the power of sale or appoint a substitute trustee.  If one other than the party secured by the Deed of Trust takes said actions, the foreclosure may be set aside. Consistent with the parties having the ability to determine the terms which will govern in the event of default/foreclosure, the Virginia Supreme Court has held that the appointment of a substitute trustee must conform precisely to the trust document.  Frazer v. Millington, 475 S.E.2d 811, 252 Va. 195 (Va., 1996); Also seeWashington, Alexandria & Georgetown R.R. Co. v. Alexandria & Washington R.R.Co, et al., 19 Gratt.592, 60 Va. 592 (Va. Mil.Ct. App.), 1870 WL 3568 (Va. Mil. Ct. App. Feb. 14, 1870)(appointment of trustee that does not strictly comply with the trust document is void); Little v. Ward,  458 S.E.2d 586, 590, 250 Va. 3, 10  (Va., 1995)(when a substitute trustee of a trust is not validly appointed, a court properly strips the substitute trustee of its powers).  The intent to limit who may appoint a substitute trustee is explicit.  Paragraph ¶ 24 of the deed of trust states the “Lender may appoint a substitute trustee” (See DoT at ¶16(c) “may” is defined as “giv[ing] sole discretion without any obligation to take any action."). 

Those terms in the deed of trust are of great importance as “[i]t is [] true that where the deed of trust authorizes the trustee to sell the property upon the request of the beneficiary or creditor therein secured, such request is a condition precedent of the trustee's right to sell, and in the absence of such request the sale may be set aside in a court of equity.”  Wills v. Chesapeake Western Ry., supra at p. 7  The terms and conditions “being a part of the contract of the parties, which neither could violate without the consent of the other, and over which the court would have no control,” all actions under the contract must be in compliance with those terms and conditions.  Tabet v. Goodman, 118 S.E. 230 (Va., 1923).  An explicit limitation clearly creates a defense when a party without the required sole discretion appoints a substitute trustee and then immediately thereafter invokes the power of sale.    

Scrutiny of the Appointment of Substitute Trustee document often evidences a break in the chain of title as there is no indication that the right to enforce the Deed of Trust was assigned by the original Lender to the entity executing the document.  If the appointment of substitute trustee is executed by an entity that is not the party secured by the Deed of Trust, the substitute trustee in fact has no authority to act as legal title has not been transferred, the appointment document is void and of no legal effect, and any resulting foreclosure sale would be void, or at least voidable.  This is no different than a party to a contract for the sale of real estate executing said contract when that party is not, in fact, the owner able to transfer title.  It has no legal effect on the title to the property.  

The vast majority of substitute trustee appointment documents contain language that is not in compliance with the terms of the Deed of Trust.  Three examples of the most commonly used language follow: 

·	“WHEREAS, SECTION 55-59(9) of the code of Virginia provides that the Noteholder may remove the trustee(s) of the Deed of Trust and appoint successor trustee(s) for any reason;” 

But VA Code Section 55-59(9) is inapplicable because the terms of the contract - the deed of trust – control and the Deed of Trust does not reference the "Noteholder;" or:

·	“WHEREAS, the aforesaid Deed of Trust provides that the holder of the note secured thereby may remove the Original Trustee(s) and appoint successor trustees; and”

The Deed of Trust does not mention the "holder of the note secured [by the Deed of Trust];" or:

·	“WHEREAS,[Bank], as Trustee for the [ABC TRUST 2006-1] is the present holder or authorized agent of the holder of the Note secured by the below described Deed of Trust (hereafter referred to as “Noteholder”),”

This language is insufficient.  Foreclosing entities want to attach the UCC Article 3 definition of "holder" to the term "Noteholder" and avoid or circumvent the term as defined in the Note itself at ¶1 - one who takes by transfer and is entitled to payment.  Apt Investment &Mgmt. v. National Loan, 518 S.E.2d 627 (Va., 1999)(the parties are bound by the definition of "Noteholder" in the note)  A thief is not "entitled to payment," nor is the servicer which is collecting the payment for another.  The definition in the Note parallels the "mortgage-note holder" definition governed by UCC Article 9, requiring that evidence of an assignment entitling one to payment exist as a condition precedent to invoking the foreclosure process.

Virginia law requires that one be a resident/corporation of the Commonwealth to serve as trustee to a Deed of Trust.  Va. Code §55-58.01(2)  Despite this requirement, an entity known as Recontrust Company, N.A., a Bank of America subsidiary, is a foreign entity with no principal office in the Commonwealth and is regularly appointed as a co-substitute trustee to conduct foreclosures in Virginia.  In Fairfax and Prince William Counties alone, Recontrust conducted more than 1000 foreclosures in the month of October 2011.  Not only is Va. Code §55-58.01(2)violated, all requests for information about the loan made by a homeowner to the Virginia co-trustee are forwarded to Recontrust.  In Virginia, a trustee is to act impartially in the conduct of its duties with regard to the deed of trust.  When a bank subsidiary acts unilaterally, it is not acting impartially and the conflict of interest is clear.  In an attempt to address those issues, the States of Washington and Utah, which have a similar limitation on who can serve as trustee, recently filed suit against Recontrust for this violative activity.  See "Bank of America's Recontrust sued by Washington State over Foreclosures" http://www.bloomberg.com/news/2011-08-05/bofa-s-recontrust-unit-sued-by-washington-state-over-foreclosure-practices.html; See also Bank of America v. Fowlke, Case No. 2:11-CV-828 CW (US Dis. Ct. Utah Central Div. 9-16-2011), remanding the case of Washington v. ReconTrust Co., 11-26867-5, Superior Court, King County, Washington (Seattle) to state court after removal; it is anticipated that Recontrust will rely on its status as a "National Association" putting it under the jurisdiction of Federal Banking laws, but acting as a substitute trustee is not a "banking activity."  It remains to be seen whether or not this insulates it from compliance with state statutes when serving as trustee to a Deed of Trust.

Other problematic foreclosure issues include disregard for long standing principles of agency law.   While there is no objection to an agent acting on behalf of its principal, basic agency law requires that the principal as the proper party be identified and that the agent be authorized to act pursuant to some type of power of attorney or agency agreement.   Further, as the document appointing the substitute trustee is put to record  Va. Code §55-59(9) - The instrument of appointment shall be recorded in the office of the clerk wherein the original deed of trust is recorded prior to or at the time of recordation of any instrument in which a power, right, authority or duty conferred by the original deed of trust is exercised. the recitations therein must be truthful and complete to ensure an unbroken and accurate chain of title.  This is no different than a party to a contract for the sale of real property executing said contract when that party is, in fact, not the owner able to transfer title to the property.  It has no legal effect on the title to the property.  Lastly, imagine selling a home as "attorney-in-fact" for the owner, but not mentioning the owner's name in the contract; or buying a home and executing the Note and Deed of Trust only as "authorized agent of the purchaser."  No one would even suggest that the document has any legal import.  Yet, ignoring agency law principles, this appears to be the norm in the Commonwealth at this time.  This issue is best illustrated by the industry's use of Mortgage Electronic Registration Systems, Inc.

IV.	The MERS Recess  A recess was a safe area where horsemen and knights could gather and rest without fear of capture.
Mortgage Electronic Registration Systems, Inc. (“MERS”) is an electronic registry that purportedly tracks ownership of the note/mortgage.  As created by the founding financial institutions, MERS circumvents the county land recording systems throughout Virginia and the country in general.  See FN8 In the Deed of Trust it is asserted that MERS "holds bare legal title;" yet the trustee holds legal title in a Deed of Trust state, so the actual role and authority of MERS is confusing at best, non-existent at worse.   While many Courts across the country are closely scrutinizing the actions of MERS and finding it has no authority to assign the Note and Deed of Trust or to appoint a substitute trustee,  Landmark National Bank v. Kesler, 40 Kan. App. 2d 325, 192 P.3d 177 (2008); In re: Ferrel L. Agard Case 8-10-77338-reg (Bankruptcy Ct. Eastern Dist. New York, Feb. 10, 2011); MERS v. Southwest Homes of Arkansas, 2009 WL 723182 (Ark.); Consolidated cases Residential Funding Co, LLC, f/k/a Residential Funding Corporation v. Gerald Saurman and Bank of New York Trust Company v.  Corey Messner, No. 290248 Kent Circuit Court and No. 291443Jackson Circuit Court, respectively, April 21, 2011 (Michigan Ct. of Appeals); Bevilacqua v. Rodriguez, No. 10880 (Mass. SJC, October 18, 2011). thus far Circuit Courts in Virginia have ruled otherwise.  In a recent Fairfax case, Graves v. MERS,Case No. CL-2010-17101 (Fairfax Cir. Ct., June 29, 2011) MERS appointed a substitute trustee identifying itself in the document as "Beneficiary" and as "holder of the Deed of Trust;" both untruthful designations.  As in Graves, Courts ruling that an assignment of the mortgage or an appointment of a substitute trustee by MERS is valid usually state the following as grounds: MERS is named as "Beneficiary" in the Deed of Trust (DoT, first page), is acting "solely as nominee for Lender and Lender's assigns" (DoT, Definitions, ¶E)(emphasis added) and “MERS holds only legal title to the interests granted by Borrower in this security instrument, but, if necessary to comply with law or custom, MERS, as nominee for Lender and Lender’s successors and assigns, has the right” to take any and all actions on behalf of the Lender, including foreclose (DoT, ¶ following the legal description).  But such assertions ignore the fact that: 

1) The Deed of Trust has very specific covenants addressing who can take certain actions (invoke the power of sale & appoint a substitute trustee) which are in conflict with general language in the preamble of the Deed of Trust concerning MERS.  Further, it is well established in Virginia that "where there is a repugnancy, a general provision in a contract must give way to a special one covering the same ground.  Bott v. N. Snellen Burg & Co., 14 S.E.2d 372, 374-75 (Ga., 1941)(internal citations omitted);Berry v. Klinger, 225 Va. At 208, 300 S.E.2d 792, 225 Va. 201 (Va., 1983)(court must give effect to all language of a contract if its parts can be read together without conflict [and, where] possible, meaning must be given to every clause); Donnelly, etc. v Donatelli & Klein, Inc., et al., Record No. 982204 (Sept. 17, 1999)(where general and specific provisions do not cover the same ground there is no basis for conflict and the terms must be given the meaning intended by the parties);

2) The Deed of Trust - a uniform instrument used in all 50 states - states that MERS may act as nominee for Lender "if necessary to comply with law or custom."  When MERS executes documents in its proper capacity - "as nominee for [original lender]" - the "if necessary to comply with law or custom" language would still preclude MERS from acting.  Wills v. Chesapeake (where a provision within the deed of trust contains a condition precedent, the parties must strictly comply therewith)(relating to condition precedent prior to sale)(supra, at p. 7).  While the laws vary greatly from state to state, there is no "law or custom" in Virginia that allows an entity such as MERS to assign the Note  MERS is not mentioned in a uniform Note and has no interest therein. and Deed of Trust, to assign the deed of trust but not the note,  This violates Virginia law, See FN56. or to appoint a substitute trustee.  Even were MERS granted this authority under Virginia law, it would have to act as "nominee for [current secured creditor]," not in its own name as it has no interest of its own to transfer.  Despite what appears to be a clear limitation on MERS' authority to act, the financial institutions have thus far persuaded courts in Virginia to ignore that language.

"Why does this matter?" is the position of the financial institutions, and at times the courts themselves.  If MERS executes as "beneficiary," as opposed to "nominee for [current secured party],” the land records accept that as true - MERS was the beneficiary, which creates a very different (and untruthful) chain of title.  Clearly, if the representation is not true, then the document has no legal effect.  Again, this is no different from any other agency relationship - the capacity with which the agent executes documents is of significant importance.  While MERS is designated as "Beneficiary" in the Deed of Trust, in fact, it is not the beneficiary  If MERS were the beneficiary of the Deed of Trust this would mean the Deed of Trust was split from the Note, as the beneficiary of the Note certainly is not MERS, a quandary that MERS, and many courts, refuse to even acknowledge. Restatement (Third) of the Law, Property – Mortgages, Section 5.1, pg. 327 (The American Law Institute, 1997)(split allowed if intended by the parties). of either the Note or the deed of trust and failing to question its designation places more emphasis on form while ignoring substance.  Despite the potential for creating confusion and inaccurate land records, the financial institutions persist in executing documents with false statements as to ownership or agency and continue to suggest that "it does not matter" when conducting their foreclosure activities. Title companies should anticipate the problems that will undoubtedly befall the industry in coming years.

While the financial institutions may have established an industry practice, that does not allow them to ignore the laws of the Commonwealth.  Virginia’s Supreme Court has been quite clear that Virginia’s laws addressing loans are to be enforced even when those laws invalidate a wide-spread industry practice and that lenders cannot ask the Court to grant the financial industry exemptions from existing statutes.  Taylor v. Roeder, 234 Va. 99, 360 S.E.2d 191 (Va., 1987).


V.  The Unlawful Detainer Berfrois  Grandstand which housed the ladies and nobility while watching the jousting tournament.
	Defense against foreclosure does not end with a foreclosure sale or the termination of litigation to set aside the foreclosure.  Often, the foreclosure defense lawyer is not retained until after the foreclosure and at the time of service of an unlawful detainer summons on the homeowner.  As this process is judicial, many homeowners approach the unlawful detainer/eviction court thinking this is their opportunity to have a judge adjudicate their grievances with the lender, the government, even the system.  Whether due to denial, despair, or lack of funds, the defaulting homeowner ignores the notices of foreclosure or relies upon the oral promise of a stayed foreclosure from a shady loan modification company or a misleading servicer to the homeowner’s detriment.  Subsequent to foreclosure the homeowner will receive a notice to quit the premises from the purchaser at the foreclosure sale.  Although the notice is normally given, unlike the landlord-tenant law, there does not appear to be a statutory requirement for the notice to quit.  General District judges expect one to be given, however, and might deny an order for possession without the notice having been given.  See, however, Va. Code § 55-225 (which does require such notice if damages are sought in an unlawful detainer brought under Va. Code § 8.01-126).   Drawing upon the five-day pay or quit notice from landlord-tenant law, the notice is usually five days.  At the end of the five days, assuming no abandonment of the property by the foreclosed homeowner, a Summons for Unlawful Detainer will be filed in the General District Court by the purchaser, served, and made returnable for about 21 days later.  Va. Code § 16.1-77(3).  Original jurisdiction of unlawful detainer actions is concurrent with the Circuit Court.  See Va.Code §§ 8.01-124, et seq. As provisions in Title 8.01 concerning unlawful detainer seem to conflict with General District Court procedural provisions – e.g., Va. Code § 8.01-129 pertaining to appeal bonds – there are opportunities for counsel to minimize the financial impact of displacement or to extend occupancy for counsel’s client by diligent study and application of all pertinent unlawful detainer statutes. 

	Post-foreclosure defense, then, begins with advising the homeowner how much lawful occupancy time the family has.  Since a valid foreclosure effects a transfer of title from the homeowner to the foreclosure purchaser, the homeowner has become a tenant at sufferance of the purchaser, now landlord by operation of law.  The landlord, however, cannot recover possession of the property without an appropriate court order.  Self-help eviction is not authorized.  Va. Code §8.01-126 / §55-248.26 / §55-248.36  The landlord must pursue the unlawful detainer process.  The homeowner must appear at ‘the first return’ and advise the judge if the eviction is contested.  If it is, the case will be set down for a trial date, with a Bill of Particulars, and Answer and Grounds of Defense filed, if requested and ordered by the Court.  Some courts have such a heavy docket of unlawful detainer cases that they are assigned specific trial and first return dates.  Prince William General District Court, for example, hears unlawful detainer cases every Friday afternoon at 1:30PM; City of Fredericksburg on the second and fourth Mondays of each month at 8:30AM.  Fairfax General District Court hears unlawful detainer cases arising from foreclosures on the second and fourth Thursday of each month at 2:00PM.  This information is generally available on the “Virginia’s Court System” page (where each General District Court has a page with its calendar posted) at http://www.courts.state.va.us/main.htm.  Depending on the court’s docket, the trial of the unlawful detainer may not be for several weeks.  Until the trial is held and the judge awards possession to the foreclosure purchaser, the homeowner may lawfully continue to occupy the residence.  Time of possession after the foreclosure can be reasonably projected at one to two months depending on local General District Court trial scheduling.

	If the homeowner does not appear at the first return, the judge can grant ‘immediate possession’ of the property to the purchaser at the foreclosure.  If, however, there is a contest, a writ of possession may not issue for ten days after entry of an order of possession.   Va. Code § 8.01-129: “Unless otherwise specifically provided in the court's order, no writ of execution shall issue on a judgment for possession until the expiration of this 10-day period, except in cases of judgment of default (i) wherein the case arises out of a trustee's deed following foreclosure…”  During that ten days, an appeal can be noted and perfected to the Circuit Court for a trial de novo.  Of course, an appeal bond may not be feasible for every homeowner,  Unless damages have been sought on the initial Summons for Unlawful Detainer, the appeal bond appears to be limited to three months fair market rent by Va. Code § 8.01-129.  This provision may conflict with – but we believe trumps – Va. Code §§ 16.1-106 and 16.1-107.  There are also implications for Va. Code § 16.1-107. but, if one can be posted, the new trial may be weeks or months down the road.  If there will be an extended delay, purchaser’s counsel may move for summary judgment, an increase in the amount sued for (or to include a claim if one was not originally sought), and/or an increase in the appeal bond.  If these costs can be absorbed, the homeowner may lawfully maintain possession for several months after foreclosure.  In exchange for shortening that possession, purchasers, particularly lender-purchasers with REO inventory to move, may offer financial incentives (often called ‘cash-for-keys’) for quick and orderly vacating of the premises.

	The outcome in the vast majority of unlawful detainer cases is an award of possession to the foreclosure purchaser.  On occasion the servicer brings the unlawful detainer action in its name but the grantee on the Trustee’s Deed is usually another party (a mortgage-backed securities trust or its Trustee).  Such an error cannot be corrected even by amendment of the initial pleading, because it is an action by a wrong party (and not merely one misnamed).  Harmon v. Sadjadi, 273 Va. 184, 639 S.E.2d 294 (2007). The complexities of title transfers among servicers, trusts, and trustees can give rise to variations on this defense.  For example, consider the scenario in which a national bank brings the action for unlawful detainer in its own name, but the Trustee’s Deed names the national bank as trustee for an MBS trust for which another unrelated lender is the beneficiary.

	Title to the property is not an issue in an unlawful detainer case; the greater right of possession is the only issue.  The judges do recognize that a right of possession is one of the bundle of rights inherent in ownership of property.  Consequently, while title might not be an issue, the plaintiff must have at least a facially valid title in order to proceed.  A common evidentiary limitation in unlawful detainer cases was stated by Fairfax Circuit Judge Jonathan C. Thacher in Bank of New York Mellon v. Nguyen, Fairfax County Circuit CL2009-16787 (Va. Cir., March 30, 2010): “The parties may introduce any evidence at trial that is probative as to who holds a facially valid title to the Property. No evidence may be admitted, however, which would serve only to attack a facially valid title.”  Consequently, the only evidence received at many of these trials is a Clerk-certified copy of the Trustee’s Deed, because it tends to establish a facially valid title in favor of the foreclosure purchaser (who is the grantee on that deed).  It appears necessary to produce a Clerk-certified copy of the Trustee’s Deed to prove the case if the right of possession is challenged.  Va. Code § 8.01-389(C) is relied upon to provide prima facie truth of the representations in the deed, including vested ownership in the grantee.  An uncertified copy is not entitled to judicial notice, and, consequently, a facially valid title is not established.   That the homeowner could produce a Clerk-certified copy of the homeowner’s deed of conveyance would also appear admissible as it also tends to establish a facially valid title.  

	The idea that title is not involved in an unlawful detainer case appears solidly established in Virginia.  See, e.g., Emerick v. Tavener, 50 Va. (9 Gratt.) 220, 1852 WL 2891 (Va.), 58 Am.Dec.217 (1852).  Nevertheless, fraud or mistake on the part of a landlord in obtaining title can be set up as a defense in an unlawful detainer action.  Alderson v. Miller, 56 Va. (15 Gratt.) 279, 1859 WL 4566 (Va.) (1859). Since many grantees of Trustee’s Deeds were also the appointers of the substitute trustees who executed those deeds and conducted the foreclosures, and given that there is common knowledge of and often specific evidence of robo-signings, unauthorized attorneys-in-fact, questionable corporate relationships, etc. by those grantees, the potential fraud on the land records by an unlawful detainer plaintiff ought to be a defense to a homeowner.  Consider Rule 7B:3(a) of the Rules of the Supreme Court of Virginia which applies to General District Court civil procedure: “A party asserting either a claim, counterclaim, cross-claim or a defense may plead alternative facts or theories of recovery against alternative parties, provided that such claims, defenses, or demands for relief so joined arise out of the same transaction or occurrence.”

	Arguments against inclusion of title evidence in an unlawful detainer case rest more on the limited subject matter jurisdiction of the General District Court (no jurisdiction to try title) and less on the limitation of the issues in an unlawful detainer case to possession only, whether in the General District or Circuit Court.  Often cited to support the limited subject matter jurisdiction of the General District Courts and the consequent limited review by Circuit Courts upon appeal is a string of Virginia cases.  Addison v. Salyer, 185 Va. 644, 40 S.E.2d 260 (1946); Stacy v. Mullins, 185 Va. 837, 40 S.E.2d 265, 168 A.L.R. 636 (1946); Hoffman v. Stuart, 188 Va. 785, 51 S.E.2d 239, 6 A.L.R.2d 247 (1949); Hirschkop v. Commonwealth, 209 Va. 678, 166 S.E.2d 322 (1969).  Only Addison dealt with title to real estate; the others with plaintiffs’ attempts to expand the jurisdiction of the court not of record after appeal or removal by the defendants.  If an unlawful detainer case were originally filed in a Circuit Court, given its greater equitable and legal jurisdiction, a homeowner might be able to assert a defense based on a fraud-induced title.  That foreclosure purchasers choose the General District Court route to move the cases along summarily ought not to be held against homeowners.  Consider this language:

	…After removal the defendants may proceed as if plaintiffs had filed a notice of motion against them in the circuit court.  The defendants have not chosen the trial justice as the tribunal in which to assert their claim, with the avowal implicit in that act that that court has jurisdiction of their claim.  On the contrary, they have removed the case to the circuit court to assert there a cross-claim which section 6097a expressly prohibits them from asserting in the trial justice court.  Not having invoked the jurisdiction of the trial justice court, their claim is not subject to the limitation on the jurisdiction of that court.  There is no reason that we can think of why it should be.

Hoffman v. Stuart, 188 Va. 785, 794-795, 51 S.E.2d 239, 6 A.L.R. 2d 247 (1949).  Given that the right to remove a case to the Circuit Court was repealed by the General Assembly in 2007, homeowners should be allowed to assert the defense of title in the General District Court, or, after having posted an appeal bond just to get to the Circuit Court, at least be able to present that defense in the Circuit Court with its enlarged jurisdiction.  Appealing a Circuit Court decision to the Supreme Court of Virginia is also an option for the unlawful detainer case.  Doing so, however, is most likely not a deterrent to the issuance of a writ of possession.  Staying the issuance of the writ will probably be a burden for the homeowner, including requesting and posting a supersedeas bond.  Va. Code § 8.01-676.1.


Finis

Virginia foreclosure law is governed by the terms of the Deed of Trust, or, if incomplete, by the applicable statutes of Title 55 of the Code of Virginia.  Therefore, the UCC does not govern a foreclosure, but can assist in making legal determinations, such as "who is the party secured by the Deed of Trust."  The Deed of Trust is quite clear, only the Lender, or its successor in interest may invoke the power of sale and appoint a substitute trustee.  If one other than the secured party appoints the substitute trustee or invokes the power of sale, then title flowing from the transactions carried out by said substitute trustee may be void, and an action to remove unauthorized documents in the land records will succeed causing title to revert to the foreclosed homeowner.

It is our hope that this article will assist you in ensuring a return to protecting the sanctity of the land records, and provide you with the tools useful in protecting homeowners threatened with foreclosure or eviction.  Despite what appears to be clear caselaw, the aging of that caselaw requires a statement from the Virginia Supreme Court that, in fact, the terms of the Deed of Trust control, and, if those terms are violated, the foreclosure can be set aside.

Counsel who routinely handle foreclosures often consult with one another.  They talk informally outside court on Motions Day and before unlawful detainer dockets.  They share experiences, court rulings, and trial tactics.  On the other hand, counsel who represent homeowners are as isolated as the homeowners they represent.  Counsel doing foreclosure defense should be sharing statewide trial and judicial experiences.  Please contact us if you would be interested in an e-mail network to exchange decisions and theories.


